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DETAILED ACTION 

Oath/Declaration 

1 . The oath or declaration is defective. A new oath or declaration in compliance 
with 37 CFR 1 .67(a) identifying this application by application number and filing date is 
required. See MPEP §§ 602.01 and 602.02. 

The oath or declaration is defective because: 

Non-initialed and/or non-dated alterations have been made to the oath or 
declaration. See 37 CFR 1 .52(c). 

Specification 

2. The title of the invention is not descriptive. A new title is required that is clearly 
indicative of the invention to which the claims are directed. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1, 6-7, 8-10, 14-16 and 18 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Melbye (EP0641746), the US patent (US 5,674,929) is used for ease of 
citation. 

Regarding claims 1 and 6-7, Melbye teaches an admixture for use in a cementitious 
composition which comprises at least one waterproofing agent and at least one water 
retention agent (col.1 , lines 36-39); Melbye further teaches that particularly preferred 
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water proofing materials are paraffin emulsions (col. 2, lines 3-7) and the preferred water 
retention agent is a PAO of molecular weight from 1 00,000 - 8,000,000 and it is 
preferred that it is pure poly(ethylene oxide) (col. 2, lines 36-44). 

Melbye further teaches the composition comprising a plasticizer or superplasticizer 
selected from a range of material of which styrene-maleic anhydride derived copolymers 
in free acid or salt form and having monomeric units including polysiloxanes are most 
preferred (col. 2, line 50-col.3, line 42). 

Since the values of x, y an z ranges from 1 to 100 and the values of m+n = 15 to 100 in 
the formula of the polysiloxanes of Melbye, the taught formula encompasses several 
derivatives of the polysiloxanes in different state of matter, including the liquid state. 

Regarding claim 8, modified Melbye further teaches that it is preferable to use an 
anionically-emulsied paraffin mixture (fusion point of 45°C - 51 °C) with a particle size of 
less than 2 microns. 

Regarding claims 9 and 10, modified Melbye further teaches adding the admixture of 
the invention to cementitious composition to confer considerable property advantages 
on the compositions (col.1, lines 31-39). 

Regarding claim 14, modified Melbye further teaches using the plasticizer or 
superplasticizer in the proportion of from 0.01 to 10% by weight based on the weight of 
the cement. 
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Regarding claims 15-16, modified Melbye further teaches the use of 0.01 parts of 
microsilica based on 100 parts of the composition (see 22 parts microsilica, col. 5, line 
44). 

Regarding claim 18, modified Melbye further teaches the composition comprising of 
accelerators (col. 5, lines 26-30). 

5. Claim 17 is rejected under 35 U.S.C. 102(b) as being anticipated by Melbye (EP 
0641746), the US patent (US 5,674,929) is used for ease of citation; as applied to claim 
1 above, as evidenced by Yoshida et al (EP 1093843). 

Regarding claim 17, modified Melbye further teaches the composition comprising beta- 
naphthalene sulfonate-formaldehyde condensate (BNS) (col. 5, lines 9-10). 
Naphthalene sulfonate formaldehyde condensates are known anionic surfactants in the 
art as evidenced by Yoshida et al [0019, line 1-0020, line 5]. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

8. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

9. Claims 2-5, 11-13 and 19-20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Melbye (EP 0641746), the US patent (US 5,674,929) is used for 
ease of citation, as applied to claims 1 and 1 0 above, in view of Bell (EP 0200471 ), in 
further view of applicant's own admission found on page 4, lines 1 0-1 5 of the present 
specification. 

Regarding claims 2-5, 11-13 and 19-20, Melbye et al teaches all the claim limitations 
as set forth above. Melbye does not teach the composition comprising a fluid blend of 
the siloxane compound of the instant claim. 
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Bell et al teaches that during agitation to prepare concrete mixture, an excessive 
degree of foaming can occur which can introduce an excessive amount of air into the 
concrete mixture which can detract from the strength of the hardened concrete (page 
1 0, line 25 - page 1 1 , line 5) , Bell et al further teaches the use of antifoaming agents 
including polysiloxanes to rectify this problem (page 15, lines 25-28). 
One of ordinary skill in the art would have incorporated polysiloxane antifoaming agent 
into the composition of Melbye based on the advantage as taught by Bell et al. 
Though modified Melbye does not teach the polysiloxanes of the instant claim, the 
applicant admits that these siloxanes are known antifoam in the art (Specification, page 
4, lines 10-15); hence, the incorporation of the claimed siloxanes into the composition of 
Melbye is nothing more than the use of a known element for its intended use in a known 
environment in order to achieve entirely expected result 



Conclusion 

1 0. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to OLATUNDE S. OJURONGBE whose telephone number 
is (571)270-3876. The examiner can normally be reached on Monday-Thursday, 
7.15am-4.45pm, EST time, Alt Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Randy Gulakowski can be reached on (571)272-1302. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

O.S.O. 

/Randy Gulakowski/ 

Supervisory Patent Examiner, Art Unit 1796 



